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222 NOTES 

term being very elastic. Such legislation has, however, been 
justified on the ground that at best the line of demarcation be- 
tween delegable and non-delegable powers is hazy, 12 and that 
an act of the legislature should not be declared unconstitutional 
except on the plainest ground. 18 

The act in the principal case seems to be less open to criticism 
than many that the courts have had no trouble in sustaining. Its 
directions are explicit as to the object and nature of the regula- 
tions to be made, the propriety of which ought not to be ques- 
tioned in view of their similarity to rules of demurrage and 
reciprocal demurrage, the authority of commissions to enact 
which has never been successfully questioned. 14 

The objection is often urged against an act which, like the 
one in question, empowers the commission to fix "penalties" for 
breach of its regulations, that it delegates the power to enact 
penal laws. The looseness of the use of the terms penal and 
penalty is, however, well recognized, and an analysis of the 
exaction imposed in the principal case shows it to be not within 
the strict sense of the word penalty, which alone is applicable 
to the principle of non-delegability. A penal law in the strict 
sense is one, an offence against which is within the pardoning 
power of the sovereignty, 15 and when a remedy is given for a 
private injury to an individual, by means of an action instituted 
by the aggrieved party, it is not a penalty within the narrow 
meaning of that term. 18 

E. S. B. 



State Decisions as Precedents in Federal Courts. 

The amended Constitution of Missouri provides that "Private 
property shall not be taken or damaged for public use, without 
just compensation." x In a decision under this clause, Johnson 
v. St. Louis, 2 the question came before the Circuit Court of 
Appeals, whether a plaintiff, who had notice that the city was 
about to lay a sewer in front of his buildings, and who took no 
steps to prop his wall, could recover for an injury caused by 

u Ry. v. Dey, 35 Fed. 866; Wayman v. Southard, 10 Wheaton 1. 
13 Boston v. Cummins, 16 Ga. 102. 
U R. R. v. Keystone Lumber Co., 90 Miss. 391. 
15 Huntington v. Attrill, 146 U. S. 657. 

" Mansfield v. Ward, 16 Me. 433 ; Boice v Gibbon*. 8 N. J. L. 324 ; 
Sackett v. Sackett, 25 Mass. 309. 

^nn. St. 1006, p. 148. art. 2. sec. 21. 
* 172 Fed. 31. 
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same, it being admitted that he could not recover under a simi- 
lar state of facts, against a private individual, and his cause of 
action being based entirely on the words "or damaged" in the 
above clause. 

The Court held that it was a question in which they were 
bound to follow the decisions of the State of Missouri. The 
opinion was, in part, as follows : "This case involves the extent 
of the liability of a municipal corporation of that State (Mo.), 
and that liability depends entirely upon the interpretation of the 
amended Constitution of Missouri. The national courts uni- 
formly follow the construction of the Constitution and Statutes 
of a State, announced by its highest judicial tribunal, in all 
cases which, like that in hand, present no question of general or 
commercial law, and no question of right under the national 
Constitution and acts of Congress. The character and the ex- 
tent of the powers and liabilities of the political or municipal 
corporations of a State are questions of local law, upon which 
the decisions of the Supreme Court of the State are authori- 
tative in the Federal courts * * *" The Court decided that, 
under the Missouri decisions, the plaintiff was not entitled to 
recover. 

In Messinger v. Anderson, 5 the Circuit Court of Appeals held 
that "there is no duty devolving upon a court of the United 
States to follow a State court in its construction of a will, 
* * * unless the opinion of the State court is declaratory 
of the settled law of the State, and not merely a decision on the 
particular instrument." 

These two decisions are typical examples of when the Federal 
courts do and when they do not follow the decisions of the 
State courts. 

This question, however, must be carefully distinguished from 
the doctrine of Res Adjudicata* The doctrine of Res Adjudi- 
cata is based on the maxim "Nemo debet bis vexari pro eadem 
causa." It applies properly, only when the precise question 
was raised and determined in the former suit between the same 
parties or their privies. Insofar as it has to do with the relation 
of Federal and State courts, this doctrine may be briefly stated 
as follows : 

While the courts of the United States are not foreign courts, 
in their relation to the State courts, they are courts of a dif- 
ferent sovereignty, exercising a distinct and independent juris- 
diction, and are bound to give to the judgments of the State 



'171 Fed. 785. 

* Van Fleet's Former Adjudication, 790, 791 ; Black, Judgments, sec. 
938-C, Fuller v. Hamilton, 53 Fed. 411. 
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courts only the same faith and credit, which courts of another 
State are bound to give them. In all cases the jurisdiction of 
the State court may be inquired into, when its judgment is made 
the foundation of a claim in the Federal courts; but the inquiry 
can go no further. The merits are not open to re-examination. 6 
Conversely, if the Federal court had jurisdiction, its judgment 
or decree is as binding and conclusive upon the parties in the 
State court, as would be the judgment of a sister State. 6 

It is not, however, within the purview of this note to discuss 
Res Adjudicate in detail. Exhaustive notes on this subject are 
to be found elsewhere. 7 

But it may be profitable to discuss in some detail the question 
of State decisions as precedents in the Federal courts, within 
the limits properly and accurately embraced in that title. 

The decisions of the highest Court of a State, that an act of 
the legislature is not in conflict with the provisions of the State 
Constitution, are conclusive on the Federal courts, except 
where the Federal Constitution and laws are involved. 8 

The construction given to a statute of a State by the highest 
judicial tribunal of such State is binding upon the courts of 
the United States. 9 

When, however, contracts have been entered into, and rights 
have accrued thereon, under a particular state of the decisions, 
or when there have been no decisions of the State tribunals, the 
Federal courts properly claim the right to adopt their own in- 
terpretation, although a different interpretation may be adopted 
by the State courts after such rights have accrued. 10 Where a 
local law or custom has been established by repeated decisions 
of the highest court of a State, it usually becomes the law 
governing the Federal courts sitting in that State. 11 Where 
decisions have become rules of property laid down by the high- 
est court of a State, by which are meant those rules governing 
the descent, transfer, or sale of property, and the rules which 
affect the title and possession of same, they are to be treated as 



' Pennoyer v. Neff, 95 U. S. 714. 

* Crescent Co. v. Union, 120 U. S. 141. 

' See notes, 21 C. C. A. 478 ; 49 C. C. A. 468. 

8 Chesapeake R. R. v. Ky., 179 U. S. 388. 

' Warbotton v. White, 176 U. S. 484 ; Christy v. Pridgeon, 4 Wall 196 ; 
Cutter v. Huston, 158 U. S. 429. See also cases in 13 Cent. Dig. Col. 
2734, et seq. 

10 Burgess v. Seligman, 107 U. S. 33; Louisville R. R. v. Gaines, 3 
Fed. 266. 

"Bucher v. Cheshire R. R. Co., 125 U. S. 555. 
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rules of decision by the Federal courts. 12 This principle has 
been applied in numberless cases, among which may be men- 
tioned Conway v. Taylor's Exec., 13 involving property in a ferry 
franchise; Van Bokelen v. R. R. 1 * involving the question of 
damages for laying tracks in front of buildings. Where many 
land titles would be shaken by departing from the principles in- 
volved in the series of State decisions, the Supreme Court of 
the United States, in Equity, will follow the rule as adopted by 
the State courts, even though the principle is deemed by the 
Court incorrect. 16 

On questions not of local law, but of general jurisprudence, 
the Federal courts, in the absence of express statutes, will exer- 
cise their own judgment without regard to State decisions. 
Just what are questions of general jurisprudence is not very 
definite under the decisions of the Supreme Court. 16 In the 
leading case of Swift v. Tyson, 17 Story, J., decided that the 
Judiciary Act of 1789, sec. 34 (which is declaratory of the com- 
mon law principle of lex loci), providing that "the laws of the 
several states, except where the Constitution, treaties or sta- 
tutes of the Unites States shall otherwise provide, shall be re- 
garded as rules of decision in trials at common law in the 
United States courts," did not apply to actions on commercial 
paper. In that case, Story, J., refused to follow the New York 
decisions as to what constitutes a holder in due course. Other 
instances of general jurisprudence, where State decisions will 
not be followed, are the construction of a policy of marine or 
fire insurance, 18 carriers' stipulations limiting their liability for 
negligence, 19 a railroad's liability under fellow servant doc- 
trine. 20 The construction of a particular deed or devise is con- 
sidered a question of general law. Thus, in Lane v. Vick, 21 it 
was held "the decision of a State court construing a will does 
not * * * constitute a rule of decision for the Supreme 
Court of the United States, unless the decision of the State 



12 Clarke v. Clarke, 178 U. S. 186. 

13 66 U. S. 603. 

14 S Blatchf. 379. 

"Bodley v. Taylor, 9 U. S. 191. 
"Ins. Co. v. Chicago R. R., 70 Fed. 201, at p. 209. 
" 16 Peters 1. 

"Donnell v. Columbian Ins. Co., 2 Sumn. 366; Carpenter v. Provi- 
dence Ins. Co., 16 Pet. 495. 

"N. Y. Central R. R. v. Lockwood, 17 Wall. 357. 
"Baltimore R. R. v. Baugh, 149 U. S. 368. 
a 44 U. S. 464- 
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court has been long acquiesced in so as to become a rule of prop- 
erty." There are a number of cases on this point. 22 

There are many other cases involving liability for negligence 
or torts, exemption from liability, general and commercial law, 
which are more or less in conflict and from which it is very 
difficult to generalize or frame any definite rules. 28 

It might be noted, finally, that in all cases, where the Federal 
courts have a right to exercise independent judgment they will 
nevertheless tend toward an agreement with the State courts, 24 
and that the Federal courts usually follow the decisions of the 
highest State tribunals only. 25 

E.A.L. 



Fiduciary Capacity of Promoters. Liability to 
Corporation for Secret Profits. 

The Supreme Court of Massachusetts recently handed down 
an exhaustive and able opinion on the liability of a promoter 
to a corporation for secret profits. Old Dominion Copper 
Mining & Smelting Co. v. Bigelow, 89 N. E. 193. The de- 
fendant and one Lewisohn framed a scheme for capitalizing 
the plaintiff company. The amount of capital was to be $3,- 
750,000. Of this, $3,250,000 was paid to the two promoters 
in stock, in payment for certain mining property for which 
they had paid $1,000,000. This was the entire issue of stock 
existing at the time of the purchase of the property by the 
corporation. The remaining $500,000 of capital stock was 
issued to the public at par for cash. This entire scheme was 
carried out without providing the plaintiff company with an 
independent board of directors or advisors, to pass upon the 
wisdom of the purchase, and without disclosing the substance 
of the transaction and the extraordinary profit of the promot- 
ers, to the purchasers of the stock at par for cash. The plain- 
tiff company sought to recover the secret profits realized by 
the defendant from his sale of the property to it. The Court 
based its decision, allowing recovery, on the following reason- 

22 Barber v. Pittsburg R. R., 166 U. S. 83 ; Foxcroft v. Mallett, 4 How. 
353 J Thomas v. Hatch, 3 Sumn. 176. 

23 See dissenting opinion of Caldwell, J., in Ins. Co. v. Chicago R. R., 
70 Fed., at p. 209. Compare: Bucher v. R. R., 125 U. S. 555, with Saw- 
yer v. Oakman, 7 Blatchf. 290. Compare: Berry v. Lake Erie R. R., 70 
Fed. 679, with Kowalski v. Chicago R. R., 84 Fed. 586. 

"Baltimore R. R. v. Baugh, 149 U. S. 368; Clark v. Bever, 139 U. 
S. 06. 

* Potapsco Guano Co. v. Morrison, 2 Woods (U. S.) 395. 



